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STATEMENT OF THE CASE

On the 17th day of October, 1919, a Deputy

Marshal at Seattle swore to a complaint before the

United States Commissioner at that place, charging

the appellant with violations of Sections 215 and 37

of the Criminal Code (Tr. p. 66). This complaint

was based upon a certified copy of an indictment

theretofore returned by the grand jury in the South-



ern District of New York, which indictment was

attached to the complaint and is set forth at large

in the record (Tr. p. 68).

Appellant was brought before the Commission-

er on the date of the issuance of the warrant and

gave bail (Tr. p. 4). The matter of taking testi-

mony before the Commissioner was continued from

time to time until the 27th day of October, upon

which day a large amount of evidence was intro-

duced before the Commissioner. The appellant pur-

ports to epitomize the substance of this testimony

in his application for a writ of habeas corpus (Tr.

pp. 1-65 inclusive), but it is nowhere else set forth

in the record.

Following a finding by the Commissioner that

probable cause had been shown to believe the ap-

pellant guilty of the offenses charged in the indict-

ment, he was required by the Commissioner to give

bond for his appearance, before the court below, to

answer the application of the government for an

order of removal. Thereafter, and on the 10th day

of November, it was stipulated in the court below,

between counsel for the respective parties, that the

transcript of the testimony introduced before the

Commissioner and the exhibits admitted by him

should be considered in evidence by the District



Judge (Tr. p. 118). The appellant was then notified

to appear in the court below, and show cause why

an order should not be entered removing him to the

Southern District of New York, there to answer the

indictment (Tr. p. 118). In response to this notifi-

cation the appellant appeared in the court below and

voluntarily surrendered himself to the custody of

the Marshal (Tr. p. 119), and immediately filed his

petition for a writ of habeas corpus and for a writ

of certiorari directed to the Commissioner to review

the evidence offered before the Commissioner (Tr.

p. 119). The writ of habeas corpus was issued

(Tr. p. 119), but so far as the record anywhere dis-

closes, no writ of certiorari was allowed. On the

15th day of March, 1920, the court below entered an

order finding probable cause to believe the appellant

guilty of the offenses named in the indictment, dis-

charging the writ of habeas corpus theretofore

issued, and ordering his removal to the Southern

District of New York (Tr. p. 113). It is from this

order that the appellant appeals.

The appellant predicates his contentions here

upon the following:

ASSIGNMENT OP ERRORS

Comes now George Francis Rowe, the petitioner

herein and files the following assignment of errors



upon which he will rely upon his appeal from the

order and decree made by this Honorable Court on

the 15th day of March, 1920, in the above cause.

I.

The United States District Court for the West-

ern District of Washington, Northern Division,

erred in discharging the writ of habeas corpus here-

tofore issue herein.

II.

The said District Court erred in holding that

the indictment set forth in said petition for such

writ stated an offense under Section 215 and 37 of

the Penal Code of the United States.

III.

The said Court erred in holding that said in-

dictment stated any offense under the laws of the

United States.

IV.

The said Court erred in entering an order for

his removal to the District Court of the United

States for the Southern District of New York for

trial under said indictment.

V.

The said Court erred in holding that the evi-



dence introduced before the Commissioner in his

hearing on the fugitive warrant issued under said

indictment was sufficient to show probable guilt or

to entitle the Government to the order for his re-

moval to New York.

ARGUMENT.

The assault leveled by the appellant upon the

proceeding before the lower court and the Commis-

sioner is founded principally upon two grounds:

First: That both the District Court and the Com-

missioner erred in holding that probable cause to

believe the appellant guilty of the offenses set forth

in the indictment had been shown ; and second : That

both the Commissioner and the District Court erred

in holding that the indictment returned in the South-

ern District of New York was a valid indictment,

and that it sufficiently stated offenses against the

laws of the United States. We consider these at-

tacks in the order stated.

I.

At the outset, it is urged that this Court cannot

consider the contention of appellant to the effect

that the evidence before the Commissioner and the

District Court failed to show probable cause. At-

tention is directed to the fact that the record in this
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case is defective, so far, at least, as the consideration

of the sufficiency of the evidence by this Court is

concerned. While it appears from the proceedings

set forth in the record that the District Court, upon

stipulation by the respective parties, considered the

evidence before the Commissioner in passing upon

the merits, that transcript nowhere appears in the

record. True, the petition of the appellant for a

writ of habeas corpus sets forth at large what was

alleged by him to be the substance of the evidence

adduced before the Commissioner. Whether the

appellant's epitome of the testimony, as set forth by

him, was a correct statement of the evidence, is no-

where admitted by the Government, and it is no-

where in the record certified to by the District Court.

This Court cannot consider the gratuitous sum-

mary alleged by the appellant to be the substance of

the evidence in the absence of a stipulation to that

effect, or of an incorporation into the bill of excep-

tions of the proceedings and evidence had before

the Commissioner. (See Paragraph 3, Rule 14,

which provides that no case will be heard until a

complete record containing all the proceedings

necessary to the hearing in this Court shall have

been filed.)

In the absence of the evidence, this court must



assume, in view of the finding of probable cause,

both by the Commissioner who heard the testimony

given by the witnesses and by the District Court

who read the transcript of such evidence, that there

was a proper showing before the lower courts. A
similar question was presented in Greene vs. Henkel,

183 U. S. 249, 46 L. ed. 177. In that case, as here,

there was an appeal from an order denying an ap-

plication for a writ of habeas corpus, and the Court

said:

"The evidence which was taken before the

Commissioner and which was before the dis-

trict judge upon the question of existence of

probable cause, was not annexed to the petition

and forms no part of the proceeding before the

circuit court upon the application for the writ

of habeas corpus. Whether that evidence was
or was not sufficient for the commissioner to

base his action upon, or for the district judge
to approve, was not a question before the circuit

judge, and is is not before this court. We must as-

sume, in the absence of the evidence taken be-

fore the Commissioner and approved by the dis-

trict judge, that their finding of probable cause
was sustained by competent evidence, bearing
in mind also that on this proceeding the court
would not in any event look into the weight of
evidence on that question.''

The appellant admitted his identity (Tr. p. 6)

and the Government introduced a certified copy of

the indictment (Tr. p. 6). This established a prima

facie case.
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Gayon vs. McCarthy, decided by the Supreme
Court March 1, 1920, being No. 540, official

advance sheets.

While, therefore, the question of the sufficiency

of the evidence is not before this court, there are

other and equally cogent reasons why the relief

prayed for by the appellant should be denied. The

2>roceeding before your Honors is one arising out

of habeas corpus proceedings, and is not a decision

upon the final merits after trial. It is well settled

that the writ of habeas corpus cannot be used in lieu

of an appeal upon the merits and the law after trial

and conviction.

Sec. 1246 Comp. St., 1919 Suppl., which is

Sec. 269 Judicial Code, as amended Feb.

26 1919.

Hyde vs. Shine, 199 U. S. 62, 50 Law ed. 90.

Benson vs. Henkel, 198 U. S. 1, 49 Law ed.

919, 25 Sup. Ct. Rep. 569.

Henry vs. Henkel, 235 U. S. 219, 59 Law ed.

203.

Oteiza y Cortes vs. Jacobus, 136 IT. S. 330, 34
Law ed. 464.

Horner vs. United States, 143 IT. S. 570, 36
Law ed. 266.

We have already directed the court's attention

to the circumstance that the appellant, prior to the

filing of his application for a writ of habeas corpus,

voluntarily surrendered himself to the costody of

the Marshal. The bill of exceptions on this point

(Tr. p. 119) is as follows:

"That thereafterwards the defendant was
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notified to appear in this court and show cause,

if any he had, why an order should not be en-

tered removing him to the District Court of the

United States for the Southern District of New
York and in response to said notice the appli-

cant herein appeared in court, voluntarily sur-

rendered himself and was thereupon taken into

custody by the United States Marshal for this

District and thereupon filed his petition for a
writ of habeas corpus and for a writ of cer-

tiorari directed to the commissioner to review
the evidence offered before the commissioner."

It is our position that the appellant, having vol-

untarily surrendered himself to the custody of the

Marshal, was not entitled to the issuance of the writ.

This question, we think, is finally disposed of by a

very recent decision of the Supreme Court, handed

down June 1, 1920, in the case of Stallings vs. Splain

(Advance Sheets for June, 1920, No. 534). Stallings

had been indicted in Wyoming for embezzlement.

In making the arrest, the Marshal for the District

of Columbia acted upon a bench warrant issued in

Wyoming to the Marshal for the District of Wyom-
ing. Stallings filed his petition for a writ of habeas

corpus in the Supreme Court of the District of

Columbia, and the writ issued. Pending hearing,

Stallings was admitted to bail. While at large upon

bail awaiting hearing on habeas corpus proceedings,

a complaint was sworn to before the United States

Commissioner for the District of Columbia, based
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upon the indictment in Wyoming, and a warrant was

issued. Stallings, however, was not arrested upon

this warrant, but appeared voluntarily before the

Commissioner, admitted his identity, and declined to

offer any evidence. The Commissioner found proba-

ble cause, and Stallings furnished bail to secure his

appearance before the Wyoming Court. Following

these proceedings, Stallings applied for a writ of

certiorari directed to the Commissioner, requiring

the transmission of the record, and the matter was

heard in the Supreme Court of the District of

Columbia upon the Government's demurrer to the

petition for the writ and upon the return to the

writ of certiorari. At the hearing the writ of

habeas corpus was discharged, and the petition for

writ of certiorari was denied, and Stallings ap-

pealed. In discussing this case, the Supreme Court

observes

:

"The admission to bail by the Commission-
er to answer the indictment in the District of

Wyoming was upon his own request on advice

of counsel. When this bail was given no ap-

plication had been made to the court for his re-

moval; and there had not even been an order

of the Commissioner that he be held to await

such application. He ceased, therefore, to be
in the position ordinarily occupied by one who
is contesting the validity of his detention and
who has been released on bail pending the habeas
corpus proceeding. Subray vs. United States,



11

185 Fed. 401. Stallings' position was there-

after no better than if he had applied for the

writ after he had given bail. It is well settled

that under such circumstances a petitioner is

not entitled to be discharged on habeas corpus.

Respublica vs. Arnold, 3 Yeates, 263; Dodge's
Case, 6 Mart. 569. State vs. Buyck, 1 Brev.
460. Being no longer under actual restraint

within the District of Columbia he was not en-

titled to the writ of habeas corpus. Wales vs.

Whitney, 114 U. S. 564.

"Furthermore by voluntarily giving bail

to appear in Wyoming, the purpose of the re-

moval proceedings had been accomplished, and
all questions in controversy in the habeas cor-

pus and in the removal proceedings terminated.
Whether his arrest and detention had originally

been valid was thereby rendered immaterial. In
re Esselborn, 8 Fed. 904. And likewise the ques-
tion whether there was a right then to remove
him. Compare Cheong Ah May vs. United
States, 113 U. S., 216; Ex parte Baez, 177 U. S.
378."

II.

The sufficiency of the indictment is attacked.

Deferring for the moment a discussion of the valid-

ity of the indictment itself—and we are convinced

that under the authorities the pleading is good in

law—we suggest to the Court that all the conten-

tions made by the appellant concerning the alleged

deficiencies in the indictment are matters not proper

to be disposed of upon removal proceedings, or upon

application for writ of habeas corpus.
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The latest expression by the Supreme Court on

this point is contained in the concluding words of

the decision in Stailings vs. Splain, Advance Sheets

for June, 1920, (No. 534), where it is said:

"If the validity of the indictment was open
to reasonable doubt, it was to be resolved not by
the committing magistrate but, after the re-

moval, by the court which found the indictment.

Beavers vs. Henkel, 194 U. S. 73, 83; Benson vs.

Henkel, 198 U. S. 1, 10, 11, 12 ; Haas vs. Henkel,
216 U. S. 462, 481."

See also, in addition to the cases heretofore

cited

:

Haas vs. Henkel, 216 U. S. 462, 54 Law ed.

569..

While it amply appears from the above de-

cisions that the court below is not the proper forum

to decide, and that habeas corpus proceedings are not

the appropriate method of raising for determina-

tion, the criticisms leveled against the indictment,

we, nevertheless, are firm in the conviction that the

pleading is good in law. In discussing briefly, as

we shall, the validity of the indictment, we confine

our argument to those counts predicated upon Sec.

215 of the Criminal Code, since, if any of those

counts is good, the removal must be ordered. (Price

vs. Henkel, 216 U. S., 488, 54 L. ed. 581.)
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The gist of appellant's argument concerning

these counts is that the falsity of the representations

charged in the indictment to have been made by ap-

pellant and his associates is not set forth with suffi-

cient detail. Counsel, we think, confuses the rules

which govern the pleading of fraud in civil cases

with the law concerning the sufficiency of an indict-

ment under Sec. 215. It is not necessary in a prose-

cution under Sec. 215 to allege or to prove that the

person victimized by the unlawful scheme actually

sustained a monetary loss. The element of the of-

fense is the use of the mails to induce one to part

with money or property upon representations which

are untrue.

In asserting the sufficiency of the indictment,

we content ourselves with citing, in addition to the

decisions above referred to, two recent opinions

from the Supreme Court which decide adversely to

appellant the issues raised by him

:

United States vs. New South Farm & Home
Co., 241 U. S. 64, 60 Law ed. 890.

United States vs. Barnow, 239 U. S. 74, 60
Law ed. 155.
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For the reasons above suggested, we respect-

fully insist that the decision below should be af-

firmed.

Respectfully submitted,

ROBERT C. SAUNDERS,
United States Attorney,

ROBERT E. CAPERS,

Assistant United States Attorney.

Attorneys for the Appellee.


